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In this issue IAN MILLER reviews the House of Lord’s decisions in these three cases covering:

· The date of end of assured tenancies
· ‘Proleptic’ orders

· Right to buy

When do assured tenancies (the subject of a suspended possession order) end?

The short answer is when the possession order is actually executed. 
In relation to secure tenancies under the Housing Act 1985 (“the 1985 Act”) the Court of Appeal has held that the tenancy comes to an end the moment the conditions of the suspended possession order are breached
. This decision was not challenged in a subsequent decision of the House of Lords
. The position of assured tenants under the Housing Act 1988 (“the 1988 Act”) was considered by the House of Lords in the case of Knowsley Housing Trust v White.

Facts

Mrs. White was granted a weekly tenancy of a dwelling house by Knowsley Borough Council on 19th April 1993. The tenancy was secure and governed by the 1985 Act. Knowsley Housing Trust (“the Trust”) acquired the whole of the Council’s housing stock on 15th July 2002 whereupon Mrs. White became an assured tenant under the 1988 Act. She fell into arrears and the Trust obtained a suspended possession order. She breached the terms of the order and the Trust obtained a warrant for possession which was subsequently suspended on her application. On 20th January 2005 she served a notice under section 122 of the 1985 Act claiming the right to buy the property. The Trust admitted her right to buy and steps were taken towards completing the sale until the Trust contended on 13th February 2006 that the had ceased to have the right to buy as she was no longer an assured tenant following breach of the suspended possession order. Mrs. White applied for a declaration that she remained an assured tenant.

The Decision
The House of Lords considered that assured tenancies only end when the order for possession is executed. 

Reasons

Its reasons were: first, it was considered odd that a tenant who was in breach of an order and therefore a ‘tolerated trespasser’ could subsequently have the terms of the suspended order varied so that the tenancy could be retrospectively revived; secondly, the status of ‘tolerated trespasser’ has led to uncertainties as to the rights and obligations of landlords and tenants; and thirdly section 9 of the 1988 Act gives the court wide powers to vary or discharge a suspended order which suggests that the assured tenancy does not end until those powers end.

Summary of the current position 

The House of Lords were tempted, but ultimately declined, to revisit the question of when a secure tenancy under the 1985 Act ends. Accordingly secure tenancies end on breach of a suspended order; at that point the tenant becomes a ‘tolerated trespasser’.

The position is different for assured tenancies under the 1988 Act. The tenancy does not end on breach of a suspended order but when possession is finally delivered up to the landlord. The concept of the ‘tolerated trespasser’ and its concomitant complications do not arise.

Further changes to the law

The law in relation to secure tenancies under the 1985 Act is about to change. Parliament has passed the Housing and Regeneration Act 2008 so that secure and assured tenancies will not end until the order for possession is executed
. These provisions have not yet come into force. They will however be largely prospective in effect and so the anomalous position of a ‘tolerated trespasser’ and all the associated problems will continue to dog secure tenants under the 1985 Act who breached suspended possession orders prior to the Housing and Regeneration Act 2008 coming into force.  However from the date Housing and Regeneration Act 2008 comes into force former secure tenants who have remained living in their homes will obtain a “new tenancy”.
Can courts make ‘proleptic’ orders?
The short answer is ‘yes’. 

A ‘proleptic order’ is one that anticipates a future event. Previous case-law said courts should not include proleptic discharge provisions in orders
. The position was that a secure tenant under the 1985 Act who was in breach of a suspended order would remain a tolerated trespasser indefinitely unless an application was made under section 85(4) of the 1985 Act for the possession order to be discharged or rescinded.  Islington London Borough Council v Honeygan-Green raised this issue and was heard at the same time as Knowsley.  
Facts

Mrs. Honeygan-Green was a secure tenant of Islington London Borough Council (“Islington”). She exercised her right to buy by serving a notice under section 122 of the 1985 Act on 23rd May 2000. Through no fault of hers the transaction was delayed and she served notices of delay on Islington in June and July 2002. Meanwhile she fell into arrears of rent and on 14th July 2002 a suspended possession order was made against her. The final paragraph of the District Judge’s order read “Upon payment of the arrears in full, claim do stand dismissed.” 
The Decision

The House of Lords considered that it was open to a District Judge to include a proleptic discharge provision which minimized future uncertainty and removed the need for a further (potentially expensive) application by the tenant. Such provisions did not prejudice landlords because the court could always revisit the provision if the terms of the suspension were not complied with.
The House of Lords considered that it did not matter if the terms of the proleptic discharge were different from the terms upon which the possession order is suspended. Thus an order which suspends possession on terms that the tenant pays £50 off arrears plus current rent per week, but which provides that it will be discharged once the arrears have been paid irrespective of when payment was actually made is acceptable. A proleptic discharge is available to a tenant even if there has not been strict compliance with the terms of the suspension.
The House of Lords also made it clear that the terms of suspended orders must be interpreted strictly. The test is not whether or not the tenant has substantially complied with the terms of suspension. Nonetheless landlords were warned that unreasonable applications for warrants may result in a costs order against a landlord if the tenant successfully applies to the court for relief.

The “Swindon v Aston trap”

Porter v Shepherds Bush Housing Association was also heard at the same time as Knowsley. The issue in this case was whether Mr. Porter could get his suspended possession order discharged under section 85(4) or whether he could have the terms of the suspension varied under section 85(2) of the 1985 Act. 

Facts

Mr. Porter was granted a secure tenancy by Shepherds Bush Housing Association (“the Association”). He fell into arrears of rent and a possession order was made on 18th August 1997 suspended on terms that rent and arrears were paid on a weekly basis. Paragraph 4 of the order read: “When you have paid the total amounts mentioned, the plaintiff will not be able to take any steps to evict you as a result of this order.” Mr. Porter failed to comply with the terms of the order but issued proceedings on 29th April 2004 for damages for disrepair. The Association defended on the basis that Mr. Porter had ceased to be a tenant and could not claim damages for disrepair. On 9th January 2006 Mr. Porter paid off the arrears. He made an application for discharge of the suspended order.

The Issue

The problem for Mr. Porter was the reasoning in Marshall v Bradford Metropolitan District Council [2002] HLR 428 in which it was held that he could not apply for a discharge under section 85(4) of the 1985 Act unless he had strictly complied with the terms of the suspension (which he had not). Equally he could not apply for a variation of the suspended order because of the case of Swindon Borough Council v Aston [2002 EWCA 1850] where it was said that once the order for possession had become unenforceable it was not open to a secure tenant to apply to vary it under section 85(2). The significance of this for Mr. Porter was that he could not discharge the possession order and be treated retrospectively as a tenant for the purposes of his disrepair claim.

The Decision

The House of Lords overruled both Swindon  and Marshall. It confirmed that: first, the courts have power to discharge a suspended order for possession even where there has not been strict compliance with the terms of the suspension; and secondly, there is nothing to prevent a tenant in Mr. Porter’s position from applying to the court to vary the terms of the order under section 85(2) of the 1985 Act.
Right to buy and possession orders.

The case of Islington London Borough Council v Honeygan-Green also dealt with the issue: first whether the right to buy pursuant to a notice served by a tenant under section 122 of the 1985 Act is lost once a secure tenancy is determined pursuant to a court order for possession; and secondly, if the secure tenancy is retrospectively revived by subsequent discharge of the order, whether the right to buy is retrospectively reinstated.

The Decision

The House of Lords held that the effect of section 121(1) was to suspend, and not to remove permanently, a secure tenant’s right to buy if and so long as he or she ‘is obliged to give up possession… in pursuance of an order of the court.’
Practical issues for landlords

How is a landlord to deal with a potentially lengthy period of uncertainty before the tenant can enforce the right to buy? The House of Lords suggested that although the tenant may be precluded from taking steps in relation to a section 122 notice, the landlord could bring matters to a head by serving successive notices under sections 140 and 141. If the tenant did not complete within the time specified in the second section 141 notice, then the section 122 notice would be treated as withdrawn.
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