	[image: image1.wmf]
President: The Hon. Mr. Justice Silber
Vice-President: HHJ Crawford Lindsay QC
Committee
Alan Saggerson

Stephen Mason

Matthew Chapman

David Lowe

David Grant

Michael Imperato

Lee Hills

Matthew Davies

Carmen Calvo-Couto

Nolan Mortimer


	“TATLA”

TRAVEL AND TOURISM LAWYERS’ ASSOCIATION

Sponsored by:
1 Chancery Lane

London Wc2A 1LF

0845 634 6666

asaggerson@1chancerylane.com
[image: image2.jpg]



	[image: image3.jpg]LANE

CHANCERY

1




Travel Law Team

Alan Saggerson

Matthew Chapman

Sophie Mortimer

Sarah Prager

Ian Miller

Simon Trigger

Saleem Khalid

Ben Hicks

Laura Johnson

Andrew Spencer

Jack Harding


NEWSLETTER – June/July 2008     
Editorial
Can it be Summer already? The season of sun, sea, sand and shigella is now upon us and this newsletter carries a topical note of judgment from our esteemed vice-chairman (Stephen Mason), as well as some updates from the County Court coal face.  

Wherever you are going this Summer, we hope you have a restful and accident-free time. See you in the Autumn.
A final reminder: TATLA SUMMER RECEPTION
The date for this event should now be scored in your diaries: 

Drinks and canapés with like-minded travel lawyer colleagues ...
The venue: 1 Chancery Lane, London WC2A 1LF (tel 0845 634 6666).

The date and time: 3 July 2008 at 6.30 pm.

IS IT A PACKAGE? –

APPLICATION OF THE COURT OF APPEAL GUIDANCE IN THE ABTA LITIGATION: NOTE OF JUDGMENT
Pauline Mary Oczerklewicz v Latesearch UK Ltd
[2008] 8 May (Wigan CC, HHJ McMillan)

(unapproved Note of Judgment) 

A preliminary issue has arisen for me to determine. The facts are not in dispute. On dates between late September and 2nd October 2003, the claimant booked a holiday for herself and her family through the defendants, a firm of travel agents with an office here in Wigan. The arrangements included return flights between Manchester and Tenerife, and accommodation at the Altamar. She flew to Tenerife, booked into her apartment, but unhappily she almost immediately had a nasty accident. She fell downstairs and was injured. There is an issue as to whether the cause of the fall was any fault of the defendant, but at this stage I am not resolving that issue because the preliminary point is crucial. Did the defendant sell a package under the Package Travel Package Tours and Package Holidays Regulations 1992?

A Package is defined as “a prearranged combination of at least two of the following components when sold or offered for sale at an inclusive price”, and two of the elements mentioned are transport and accommodation. There is no doubt that the claimant purchased transport, and accommodation in the apartments.

I have been referred to the case of ABTA v CAA, a decision of the Court of Appeal in 2006. In that case, Chadwick LJ said that this question is not easy to resolve, but is a question of fact to be decided on a case by case basis. The Court of Appeal, in rejecting the appeal, approved the judgment of Goldring J below, who had likened the sale of a non – package to putting items in a trolley at the supermarket, and then going to the checkout. Did the defendant sell a package to the claimant, or several components sold at the same time?

It is true there is no precise documentation created at the moment the booking was made. Instead there is a conflict of evidence between Mrs   Oczerklewicz, and the evidence of the defendant’s witness Angela Lucas, and also the hearsay statement of Lisa Fisher. Mrs Oczerklewicz agreed the contents of the statement of Lisa Fisher when it was put to her. There were a number of telephone conversations between the claimant and Miss Lucas, at the end of which the claimant went into the defendant’s  office to make the booking. Where there is a conflict of evidence, I say that in each case I prefer the evidence of Miss Lucas. This booking was made some time ago. A person looking forward to a holiday does not pay precise attention to the mechanisms of the booking, but is only concerned with the outcome. I find that Mrs Oczerklewicz was vague in her evidence, and on occasions changed her mind, for example as to whether the transfer  was mentioned before or after the booking was made. She was also uncertain as to whether she had received various invoices, which clearly she did. By contrast Miss Lucas struck me as a competent, forthright and sensible witness. I am satisfied that Miss Lucas made it very clear that the flight and accommodation were being booked through different suppliers and that Mrs Oczerklewicz had a choice whether to take them or not. 

Looking at the documents, there is nothing signed by both parties. But the first document is at page 236 of the bundle, the paperwork completed by Miss Lucas. The first item she could have made an entry against was “Package” where she has made no entry. But against flights, accommodation, transfer and so on, she has completed the form. It is quite clear that she wrote down that separate items were being sold at the same time. The first document sent to the claimant is the letter at page 251. it enclosed a receipt, and says “ your confirmation account is normally received by ourselves within 3 weeks, when we will forward it on to you. In the meantime we would like to draw your attention to the fact that your reservation has been made in accordance to your Tour Operator and  airlines current booking conditions”, and so on. It clearly shows that the defendant was acting merely as agent. The phrase used, in respect of “all transactions” is repeated several times in the documents for example at page 250 in the letter from the defendant of the 15th October. This supports what Miss Lucas says: that there were several separate transactions.

In those circumstances, I am quite satisfied that this was not a package, but as Goldring J said, this was a case of separate items being put in the basket to be paid for together. I regret therefore that this claim must be dismissed.
CASE NOTES 
Bunce v Travelworld Vacations Limited

[2008] 6 May (Chester County Court, HHJ Woodward QC).

On 1st July 2005 the Claimant booked a package holiday with the Defendant on behalf of herself and her husband. The couple were to fly from Manchester to Larnaca on 25th September 2005, to stay for seven nights at the Kouzalis Beach hotel, Protaras, Cyprus, and to return to the UK on 2nd October 2005. The holiday cost a total of £2,422.42. On 28th September 2005 the Claimant slipped and fell in the restaurant area of the hotel. She said, and there was no reason to disbelieve her, that she slipped as a result of the presence of a spillage on the restaurant floor. On the Claimant’s own case, and that of her family, the hotel was generally clean, and none of them had noticed any other spillages prior to the accident. An independent witness had provided a witness statement to the effect that she saw two other spillages, as well as the spillage in question; but she did not attend the trial and her evidence could not be tested in cross-examination. The Defendant’s witnesses provided witness statements giving evidence of the hotel’s cleaning system. 

Mrs Bunce claimed for breach of the holiday contract under Regulation 15 of the Package Travel Regulations and under s.13 of the Supply of Goods and Services Act 1982. She said that the hotel ought to have identified and dealt with the spillage prior to the accident, and that had it done so, the accident would not have occurred. 

The trial took a highly unusual course, unique in the experience of the trial judge and Counsel. The Claimant’s four witnesses each gave evidence in chief by way of their witness statements, with no supplementary questions. They were not cross-examined. The Defendant’s Counsel then made a submission of no case to answer, having elected not to call any evidence. 

The submission was successful. The Circuit Judge found that the Claimant had not adduced a shred of evidence as to the local standard, by which the hotel should be judged, and so, following the decision in Holden v First Choice Holidays & Flights Limited, unreported, 22nd May 2006, the claim must fail. On a submission of no case to answer he could not take any account of the Defendant’s evidence as to the local standard, since the Defendant had not, indeed could not, put that evidence before the court. In any event, Goldring J had been quite clear in Holden that evidence of what the hotel chose to do did not constitute evidence of the standard by which it should be judged. 

It is noteworthy that the Claimant’s Counsel accepted in Bunce that it was for him to prove the local standard, and breach of it. There was no evidence as to the standard, and precious little as to the alleged breach.
Gert Shaffer v Scantours Limited

[2008] 23 April 

(Bristol CC, DJ Daniel)

On 22 February 20o4 the Claimant suffered an accident during a short break which he had taken with his companion Mrs Webb to an area known as Kiruna in the Swedish part of Lapland. The holiday was a “package" and involved staying at the lce Hotel in Kiruna. The hotel were responsible for organising a number of activities, including, on the first evening, a visit by Snowmobile to some relatively isolated cabins. lt was intended that the guests should have dinner, look at the Northern Lights as well as enjoy and experience the atmosphere of a wilderness setting. The guests parked their Snowmobiles on a flat area which, in fact, was a frozen riverbed a few hundred metres from the cabins. The cabins were located at a point somewhat elevated from the river bed. The guests were lead by a guide across the snow to the cabins ascending the slope in a horseshoe direction to avoid clambering up the steep ridge of snow and ice separating the river bed from the area where the cabins were located. The accident happened while the Claimant was returning from the huts to the Snowmobile. As the guests left the area of the cabins to return to the Snowmobiles, they were not led by a guide and walked back in small groups towards the snowmobiles in the general direction that they had come. No one attempted to clamber down the steep slope and those leading the group attempted to follow the line in which they had been led on arrival. The Claimant’s case was that there was no guidance at all about how they should return to the snowmobile and that he and Mrs Webb simply followed others who had started before they had. His evidence was that there were eight or 10 ahead of him and Miss Webb was by his side. The nearest members of the party in front of him were about 10 to 1 2 feet ahead. The Claimant said that after he had been walking for about 15 yards or so, he lost his footing and slid down the steep snow and ice bank. At the bottom of this was hard ice. He fell on his shoulder and was injured. 
The Claimant alleged a  failure on the part of the guides accompanying the trip to direct him back to the snowmobiles by means of a safe route. He also complained about the lighting in the area of the accident and the alleged inadequacy of the footwear with which he had been provided.  The Judge held as follows:
“I consider it important to examine the context of this excursion and indeed the holiday as a whole. The purpose of this holiday was to experience life in a wilderness location. In a location such as this there are bound to be potentially hazardous physical features. The ice itself is slippery, topography was known not to

be entirely flat and there were trees, obstacles and other hazards around. This is not, to my mind, an excursion where a guest would expect to be heavily supervised, and to be led at every step by a tour guide. The party had, on arrival, been shown a way to access the location of the cabins. lt was a relatively short distance and in my judgement any reasonable guide would be justified in leaving it to the guests to find their way back over this quite short

distance. Even if a guide had been at the head of the returning party, there is no reason to believe that the Claimant would not still have lost his footing. The other guests had apparently had no mishap in finding their way back and there is no evidence of any problems on other

trips of the same nature organised by the hotel. lt is clear that members of this party knew in general terms the way back to the Snowmobiles and other members of the party were following the route back. To my mind it is a counsel of perfection and expecting too much for the guides to warn guests of all possible hazards, particularly when there seemed to have been no problems previously of this nature. …

This is a holiday in a wilderness, and

something of an adventure. Guests would, in my judgement, expect to be left to their own devices to an extent and not be subject of heavy supervision or warnings about potential safety hazards.”

With respect to the lighting complaint, it was held,  “Again I would turn to the nature of this holiday and this particular outing. The area was gloomy, the lighting was fairly minimal and I accept the claimant's account that there was no obvious moon in the sky' To my mind it would clearly have retracted from the general nature of this outing to have had brightly-lit parts. Part of the adventure it seems to me was that the party was passing through a natural area, partly in order to see the northern lights and that excessive lighting would have detracted from this experience. Again I do not find that the lce Hotel were negligent in failing to provide more substantial lighting.” The claim was dismissed; the Judge found the absence of previous accidents (despite very large numbers of guests participating in the excursion) to be persuasive of its generally safe character. 
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