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NEWSLETTER – March 2008     
Editorial
Now that this year’s rather chilly Easter has passed, the Summer holiday season will soon be upon us, bringing with it the traditional delights of half-built Hotels, broken limbs and gastric disorders. And what better way to warm up than by attending the TATLA/British Spanish Lawyers’ Association Lecture in Birmingham ...
EUROPEAN CONSUMER PROTECTION:  NEW YEAR; NEW LANDSCAPE; NEW CRIMES!

THURSDAY 3RD. APRIL 2008 – 6.00PM

BY KIND PERMISSION OF IRWIN MITCHELL

at: 

Imperial House, 31 Temple Street, Birmingham, B2 5DB

Please tell us if you are attending by emailing or telephoning:

mchapman@1chancerylane.com [0845 634 6666] or

ccalvo-couto@gatesandpartners.com
CASE NOTES
Drabble v Sunstar Leisure Limited

7 February 2008.

Mr Recorder Martin QC (Oldham County Court).

The Facts

On 20th April 2005 the Claimant’s partner Mr Archer booked a holiday in Turkey with the Defendant on behalf of himself and the Claimant. The couple were to fly from Manchester to Bodrum on 4th June 2005, to stay for 14 nights at the Tropicana Didim Beach hotel, Altinkum, and to return to the UK on 19th June 2005. The total cost of the accommodation was £692.

The Claimant and Mr Archer duly embarked on the holiday. Either late on 14th, or early on 15th, June 2005 the Claimant walked into a glass partition separating the bar from the lounge areas at the hotel. The glass shattered, causing lacerations to her left hand and knee. The glass was accepted to be 4mm annealed glass and not safety or shatterproof glass.

There was some suggestion that Miss Drabble was drunk at the time of the accident, but there was no evidence in support of the allegation, and it was rejected. 

The Claim

Miss Drabble claimed for breach of the holiday contract under Regulation 15 of the Package Travel Regulations and under s.13 of the Supply of Goods and Services Act 1982. The parties both relied on expert evidence from forensic engineers. The Claimant’s expert, Mr Josey, said that Turkish building standards were at least as advanced as those in the UK, and that therefore the hotel ought to have installed safety glass in the panel in question, since failure to do so would have breached UK standards. The Defendant’s expert, Mr Magner, said that the use of 4mm glass in such panels was commonplace in the Turkey. However, in 80% of Turkish hotels of which he had experience, manifestations (stickers warning of the presence of glass) had been placed at or around eye level on such panes. 

The Judgment

The Recorder made the following findings:

· The pane was 4mm ordinary annealed glass.

· The Claimant had failed to prove that there were no stickers on the glass.

· In order to establish liability as against the tour operator it was necessary for the Claimant to show that the hotel was in breach of local standards.

· The burden of proof rested on the Claimant – the case was not analogous to the facts in Ward v Tesco Stores [1976] 1 WLR 810 (CA).

· In examining whether the hotel was in breach of local standards, only those standards carrying the force of law should be regarded. General voluntary common practice was to be disregarded.

· The fact that 80% of local hotels surveyed placed manifestations on such glass panels did not indicate that the practice was required by local regulations, and was therefore disregarded.

The Recorder heaped praise on the impartiality and helpfulness of the Defendant’s expert Mr Magner.

Sarah Prager, 1 Chancery Lane.
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Finn & Looby v Esprit Holidays Limited

21 December 2008

HHJ Griggs (Exeter CC)

This appeal (from a decision by a DJ on the small claims track) arose out of a significant delay to the start of a family skiing holiday. 
The Claimants booked a 7 night skiing holiday to St Anton, Austria to commence on 22 December 2006. The Defendant was the tour operator for the holiday. The cost of the Claimants’ holiday included, as their  invoice made clear, accommodation and return flights (London Gatwick to Innsbruck). The holiday was a “package” and the Defendant was both the “organiser” and “the other party to the contract” for the purposes of regulations 2(1) and 15 of the 1992 Regulations.
The Claimants’ proceedings related to the outbound flight. The Claimants were scheduled to depart London Gatwick for Innsbruck at 1355 hours on 22 December 2006 (on flight MON 6948). The carrier for the flight was Monarch airlines. MON 6948 was scheduled to arrive at 1655 hours (local time) the same day. The aircraft scheduled to operate MON 6948 was a Boeing 757 registration G-MONK. In the event G-MONK was being used during the morning of 22 December 2006 to operate a route between Gatwick and Grenoble. During the flight from Gatwick to Grenoble the Captain noticed a leak of hydraulic fluid from the centre belly of G-MONK. G-MONK could not depart Grenoble until a full engineering inspection had been carried out. Accordingly, G-MONK could not operate MON 6948. An alternative Boeing 757 was identified with the registration G-MOND. It was expected that G-MOND would be able to operate MON 6948 with only a 95 minute delay. G-MOND was on route to Gatwick from Ivalo when, at 1415 hours GMT, the Captain reported that a cockpit instrument was warning that the right hand electric hydraulic pump had failed. On arrival at Gatwick the engineering crew detected that the pins had burnt out on the plug connection to the right hand electric hydraulic pump. This required the sourcing and fitting of new parts. Accordingly, G-
MOND could not operate MON 6948. A further alternative Boeing 757 was identified 
with the registration G-MONJ. G-MONJ was operating a Gatwick-Tenerife-Gatwick rotation and, therefore, MON 6948 was allocated a revised departure time of 1830 hours GMT. It was checked and confirmed with Innsbruck airport that arrivals and departures up to 2130 hours (GMT) (2230 hours local) would be accepted. G-MONJ arrived at Gatwick at 1808 hours and was ready to depart at 1915 hours. Take-off was, as a result of weather conditions, delayed to 1937 hours. After push back, but before take-off, the Captain reported (at 1947 hours), an instrument warning of a fault on the equipment cooling system. This required the Captain to return to the terminal for an engineering assessment. This further delay made it impossible for the aircraft to land at Innsbruck before the airport closed. It was decided that passengers would fly instead to Munich from where they could be taken by coach to Innsbruck (Munich airport accepted flights until 2330 hours GMT). Passengers waiting at Innsbruck for the return flight (MON 6949) were taken by coach to Munich. However, the engineers inspecting G-MONJ reported that spare parts were needed to carry out repairs and that, accordingly, the aircraft would be grounded for several hours. In the circumstances, the passengers disembarked and were provided with overnight Hotel accommodation. It was anticipated that MON 6948 would depart Gatwick at 0600 hours GMT on 23 December 2006. The next morning MON 6948 departed Gatwick at 0735 hours GMT. There was a further delay occasioned by a baggage reconciliation problem. It was necessary for MON 6948 to fly to Munich, rather than Innsbruck, as a result of the facts: (1) passengers for the return flight were at Munich, having been taken there by coach from Innsbruck the previous night; and, (2) there was early morning fog at Innsbruck. 
The Claimants commenced proceedings against the Defendant pursuant to the Package Travel etc. Regulations 1992 and against HFC Bank, trading as Beneficial (the Second Defendant was sued pursuant to section 75 of the Consumer Credit Act 1974. This action was not considered by the District Judge at first instance and was not relevant to the matters raised by the appeal). The Claimant’s claim was based on the delay to the outbound flight. The Defendant’s Defence admitted: (1) that the Claimants’ holiday was a regulated package; (2)

that the claim fell to be dealt with according to regulation 15 of the Package Travel etc. Regulations 1992; and (3) that there was a serious delay to the departure of the Claimants’ outbound flight and that it was necessary for the Claimants to be transported by coach to Innsbruck on their arrival in Munich. The Defendant denied that it was liable to compensate the Claimants for the delay. It relied on regulation 15(2)(c)(i) and/or (ii) of the Package Travel etc. Regulations 1992 (pleaded in the alternative). The claim was allocated to the small claims track and came before District Judge Arnold for hearing on 23 August 2007. There was judgment for the Claimants in the sum of £1,020 (with £120 awarded in respect of costs). The District Judge accepted the factual background presented to him by the Defendant. The Judge stated that the key issue was the application of regulation 15(2)(c)(ii) of the Package Travel etc. Regulations 1992 and held that if the failure of one aircraft was foreseeable (and he believed that it was) then the failure of three aircraft was also foreseeable. In the circumstances, the Judge stated, the Defendant was not able to rely on regulation 15(2)(c)(ii) of the 1992 Regulations. The Defendant was granted permission to appeal. 
On appeal, the Defendant submitted that the proper construction of regulation 15(2)(c)(ii) is as follows:

· the Claimants were the “consumers”, the Defendant “the other party to the contract” and Monarch airlines “the supplier” for the purposes of the Regulation;

· “an event” can constitute more than one happening or occurrence. The Defendant submitted that HHJ Marcus Edwards adopted the proper approach to the construction of the regulation in Bensusan v Airtours Holidays Limited [2001] (Brentford CC) – a case decided on appeal;

·  “foresee or forestall” fall to be applied disjunctively – they are alternatives (cf. regulation 15(2)(c)(i) which refers to “unusual and unforeseeable circumstances”);

· accordingly, even if an event can be foreseen, it may not necessarily be forestallable, even if all due care is exercised (the Concise Oxford Dictionary defines “forestall” as, among other things, to “act in advance of in order to prevent”);

· it is the event (rather than the consequences of the same) which needs to be tested by reference to whether it can be foreseen or forestalled.     

The Defendant’s case was that the District Judge treated the technical failure of one aircraft as the “event” for the purposes of Regulation 15(2)(c)(ii) of the Package Travel etc. Regulations 1992. Alternatively, he fell into the error identified by HHJ Marcus Edwards in Bensusan of failing to consider the chain of circumstances as a whole (“any event which was unforeseeable might be broken down into a combination of smaller events each of which was itself foreseeable”). Equally, it was submitted that the District Judge failed to consider at all the separate issue of whether the chain of circumstances was one which the Defendant could have forestalled. 
The Defendant’s submissions succeeded on appeal. The Circuit Judge stated as follows: “I agree with His Honour Judge Marcus Edwards [in Bensusan] as to the meaning of ‘event’. This was a series of events which itself, from the Claimants’ point of view, can be regarded as causing a delay in their arrival in Austria. It is one event made up of a number of individual events, but I agree that it is an event which is caught by the provisions of regulation 15(2).”  The appeal was allowed and the Claimants’ claim was dismissed. 

Matthew Chapman, 1 Chancery Lane
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