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NEWSLETTER – May 2009 
Athens Convention Special – Rocky waters and jurisdiction  
Klieve v TUI UK Limited, Wigan County Court
30/1/09

Deputy District Judge Wilson

Facts: The claimant suffered an accident on 4th September 2006, during the course of the Defendant’s ‘Legends of the Fjords’ cruise, which departed from and returned to Harwich, UK, with intermediate ports of call in Norway. The Claimant alleged that she was attempting to enter a lift when the doors closed on her right arm, causing a soft tissue injury. 

The Claim was pursued under the Occupiers Liability Act 1957, the Package (Travel etc) Regulations 1992 and at common law. The allegations of breach of duty included ‘permitting the lift to be in a defective condition’ and a failure to ‘maintain’ or ‘inspect’ the lift.
Sometime after a Defence had been filed, but before allocation, the Defendant made an application to strike out the Claim on two bases. First of all, it was alleged that the Athens Convention applied to the Claim, and since this provided the exclusive cause of action, and had not been pleaded, the Particulars of Claim disclosed no real prospect of success. Secondly, it was alleged that pursuant to CPR 61.2 the County Court did not have jurisdiction to hear an Admiralty claim.

The Defendant’s argument on jurisdiction was as follows.

Pursuant to CPR 61.2, all claims ‘for loss of life or personal injury in section 20(2)(f) of the Supreme Court Act 1981’ ‘must’ be started in the Admiralty division of the High Court, which therefore has exclusive jurisdiction.

Section 20(2)(f) of the Supreme Court Act 1981 applies to: 

“any claim for loss of life or personal injury sustained in consequence of a defect in a ship or in her apparel or equipment, or in consequence of the wrongful act, neglect or default of – 

(i) the owners, charterers or persons in possession or control of the ship; or

(ii) the master or crew of a ship, or any other person for whose wrongful acts, neglects, or defaults the owners, charterers or persons in possession or control of a ship are responsible,

being an act, neglect or default in the navigation or management of a ship, in the loading , carriage or discharge of goods on, in or from the ship, or in the embarkation, carriage or disembarkation of persons on, on or from the ship”.

There was no doubt that the Claimant’s case was for personal injury sustained as a consequence of an alleged defect in the ship’s equipment, or from the alleged neglect of the crew in the ‘management ‘of the ship.

It followed that the County Court did not have jurisdiction to hear the claim, and section 42(1) of CCA 1984 was triggered:

“Where a county court is satisfied that any proceedings before it are required by any provision of a kind mentioned in subsection (7) to be in the High Court, it shall – 

(a) order the transfer of the proceedings to the High Court; or

(b) if the court is satisfied that the person bringing the proceedings knew, or ought to have known, of that requirement, order that they be struck out”.

The provisions referred to in subsection (7) include ‘any other enactment’ which clearly encompasses CPR 61.2.
Accordingly, the Court must either transfer the claim to the high court or strike it out. 
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The Claimant’s solicitors failed to respond to either application until the day of the hearing, when they conceded both that the Athens Convention did apply (and should have been pleaded) and that the claim had been started in the wrong court. However, they applied orally at the hearing to amend the claim to plead the Athens Convention, and submitted that the case should be transferred rather than struck out.

One of the difficulties with the Defendant’s application to strike out the claim for failing to disclose a cause of action was that if the Court did not have jurisdiction (which had been conceded),  arguably it could not go on to consider any other substantive applications at all. The only options available were to transfer or strike-out pursuant to s.42 CCA 1984. However, the Defendant argued that the fact that a claim did not disclose a cause of action was one of the factors to be taken into account by the Court in exercising its powers under s.42. This proposition was derived from the case of Re: NP Engineering v Pafundo (1998) BCLC 208, in which the Court of Appeal held that provided that proceedings are started within time, are not frivolous, vexatious and disclose a cause of action, they will not, as a rule, be struck out but should instead be transferred to the High Court. The Defendant argued that there was no point in transferring a claim to the High Court if it did not disclose a cause of action. Wherever it was sent, it was bound to fail.

Held: The Claim would be transferred to the High Court for further directions. The Court was required to weigh the prejudice to each party, having regard to the overriding objective. Striking out was a draconian remedy of last resort, particularly in this case where the two-year limitation period under the Convention had expired (and could not be extended) so that striking out the claim would therefore effectively bring it to an end. Furthermore, although the claim, as pleaded, did not disclose a cause of action, the Particulars of Claim could be easily amended (pursuant to CPR 17.4) without introducing any new factual allegations, and the Defendant was not prejudiced because it had drawn attention to the application of the Athens Convention in its own defence. The Claimant was, however, required to pay the Defendant’s costs of and occasioned by the application. The Claimant’s solicitors had issued in the wrong court and failed to plead a proper case, and it was reasonable for the Defendant to draw both of these significant procedural failures to the Court’s attention at any stage.
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Commentary: Klieve is the first long line of similar applications which are currently being heard up and down the country (another recent example is Wainwright v TUI, DDJ Jenkins, Swansea County Court, 26/3/09, in which the outcome, and reasoning was very similar, although there was ‘no order as to costs’). 
For many years, claims under the Athens Convention have been happily winding their way through the County Courts without raising so much as an eyebrow. However, there can be no doubt that, on a straightforward interpretation of CPR 61 and the Supreme Court Act, the County Court does not have jurisdiction to hear claims involving personal injuries sustained on board ships unless and until the Admiralty division has considered the claim. 
A peculiar feature of all these cases is that, on first reading, section 42 of the 1984 Act does not appear to give the court a wide discretion. The language used would seem to suggest that if a claimant, or his or her solicitor, should have known that the Court has no jurisdiction (s.42(b), the Court ‘shall’ (i.e. has no choice but to) strike out the Claim. However, the decision in Pafundo (above) and in particular Restick v Crickmore (1994) 1 WLR 420 (considering the almost identical wording of section 40 of the County Courts Act) makes it plain that this analysis is incorrect. The overriding objective requires all claims to be transferred unless they can be said to be frivolous, vexations, an abuse of process or fail to disclose a cause of action. The reality,  therefore, is that save in the most exceptional cases, claims are likely to be transferred. What the High Court makes of all this, however, remains to be seen. It is tentatively submitted that many of the claims are likely to be transferred right back to where they started (pursuant to CPR 61.2(3)(d)), although it is dangerous in a developing field to make too many assumptions. Watch this space.
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TATLA Annual Summer Reception.








Date: 25 June 2009.


Time: from 6.30 pm.


Place: Brookes Brothers Wine Bar & Brasserie, Brooke Street, London EC1N 7RS. (located just off High Holborn. Brooke Street runs next to Holborn Bars: “the Prudential Building”). 





NB: Please note the new venue for this event (spectacularly easy to find: nearest tube:  Chancery Lane).
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