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NEWSLETTER – September 2009 
Beware the bookings conditions..
Roach v Hotelplan (T/A) Inghams. 

HHJ Vosper QC; Swansea CC; 5/2/09

In January 2005 the Claimant booked a ski holiday with the Defendant. The booking included not only air travel, transfers and accommodation, but also the Defendant’s “Learn to Ski Package” which comprised hire of skis, ski boots and poles, lessons and lift passes.  All of the party were beginners or inexperienced skiers. The Learn to Ski Pack was, however, separately priced in the brochure and did not have to be purchased at the same time as the other components of the package.

On 13th January 2006, the Claimant sustained an injury to her back when a gondola ski lift in which she was travelling was struck from behind by the following gondola as it entered the lower station of the lift.  She contended that the ski-lift operators failed to take any steps to prevent the two gondolas colliding.
The Claimant put her case against the Defendant on two bases: that by the terms of her contract with the Defendant, the Defendant assumed such liability; and that the Defendant is liable under the provisions of the Package Travel Regulations 1992.  The matter came before the Court to determine each allegation as a preliminary issue.
The Defendant’s Booking Conditions, headed “Our Liability”, provided as follows:

“We promise to make sure that all parts of the holiday we have agreed to arrange as part of our contract are provided to a reasonable standard and in accordance with that contract.  We also accept responsibility for what our employees agents and suppliers do or do not do.  However please note that we will not be liable for any injury, illness, death or consequent losses suffered by you or any member of your party unless you are able to prove that such injury, illness, death or consequent losses was (sic) caused by a lack of reasonable skill on the part of ourselves or our suppliers.  And in all claims of whatever nature we will not be liable where the alleged loss or damage results from any of the following:

a) the fault of the person(s) affected or any member(s) of their party; or…
b) the fault of anyone who was not carrying out work for us (generally or in particular) at the time.”

The condition continued:
“Please note we cannot accept responsibility for any services which do not form part of our contract.  This includes for example any additional services or facilities which your hotel or any other supplier agrees to provide for you where the services or facilities are not advertised in our brochure and we have not agreed to arrange them.

The promises which we make to you about the services we have agreed to provide or arrange as part of our contract – and the laws and regulations of the country in which your claim or complaint occurred – will be used as the basis for deciding whether the services in question had been properly provided.....”
The company which owned and operated the ski lifts at Borovets was called Borosport.  It was also the company which operated the ski school and it provided ski equipment. However the Defendant’s booking conditions plainly contemplated that there may (and no doubt there usually will) be different suppliers of these services.

The Claimant contended that under the booking conditions the Defendant accepted liability for the acts and omissions of their suppliers, including liability for injury caused by a lack of reasonable skill of a supplier.  .  Therefore if she proved that Borosport, a supplier was negligent, she was entitled to succeed against the Defendant. 

The Defendant contended that a distinction must be drawn between the supplier of, for example, ski equipment or lessons, and the operator of the lift system.  The Defendant, it is submitted, under the terms of its “Learn to Ski Package” agreed to provide ski equipment and tuition, but did not agree to provide the carriage of the Claimant on the lift system.  All it agreed to provide is the lift pass which entitled her to use the lift system if she so chose.  The lift system, the Defendant submitted, was a public transport system.  The Defendant had no control over it.  The act of travelling on a lift is not a service provided under the contract and qua lift operator Borosport is not a supplier within the meaning of the booking condition set out above.
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Held: It was necessary to test the Defendant’s submission by asking what, in practical terms so as to give effect to the contract, the Defendant agreed to provide and by looking at other parts of the Defendant’s brochure to see how this submission relates to other promises or statements made by the Defendant.
Turning from the services provided under the “Learn to Ski Package”, if the coach driver transporting the Claimant from the foreign airport to Borovets so negligently drove the coach that he caused injury to the Claimant, the Defendant conceded that it would be liable.  The coach is private and not part of a public transportation system.  If transport had been provided by the national railway system of the country, the Defendant contended that it would not have been liable for injury caused by the negligent driving of the train.  But it conceded that (subject to international conventions) it has at least potential liability for the negligence of the airline, whether the flight is a charter flight or a scheduled flight. 

Even if the distinction between a public transport system and private transport was a sensible one, the judge not persuaded that the lift system at a ski resort should be equated with a public transport system.  The lifts do not take members of the public on journeys.  They take skiers to the top of a piste.  They and the service they provide are an essential part of the skiing holiday.  If there were no skiers, there would be no need for the lift system.  What the Claimant expected to receive from the Defendant, and what the Defendant was, as a practical matter, offering to supply, was not a lift pass but the use of the lift system for the week of the holiday.  

With respect to other parts of the brochure, under the general heading “Ski Packs” was a section entitled “Cancellation in Resort” which provided as follows:

“No refund will be considered if you decide in the resort not to use any pre-booked ski pack items.  After presentation of the voucher to the supplier (eg ski hire shop, ski school, lift company etc) refunds must be negotiated with and obtained from the supplier direct and are not guaranteed by [the Defendant].  In the case of illness or an accident our suppliers may agree to partially reimburse locally for any facility not used for the complete duration upon receipt of a medical certificate.  If this is unsuccessful you may be able to claim from your insurer.  No refund will be considered by [the Defendant] upon your return from holiday.  (Exception: lift companies, particularly in France, are often reluctant to give refunds, but in the case of injury your insurance company should be consulted.....).”
That statement classified the lift company as a supplier without distinction from the ski hire shop and the ski school.  Further it drew no distinction between the services each provided.  It plainly contemplated that a refund might be sought where the ski equipment cannot be used because of injury, where tuition is foregone and where the lift system is not used.

The Court was satisfied therefore, that, on a proper construction of the booking condition set out above, where a ski pack which included a lift pass is purchased from the Defendant, the lift operator was a supplier of the services of the lift system for whose negligence the Defendant has agreed to be liable.
Given the judge’s finding with respect to the contractual position it was not necessary for him to consider the position under the Package Travel Regulations.

This case is a salutary reminder to tour operators that the Package Travel Regulations 1992 do not exclusively circumscribe the limits of their liability. All holidays arise out of a contract and it is open to parties to extend the scope of their liability, whether deliberately or inadvertently, well beyond the statutory regime.

The crash speaks for itself…

George (administratrix of the estate of Hughes Williams, deceased) v Eagle Air Services ltd (2009) [2009] UKPC 21 (Privy Council)

The deceased (X) was a mechanic working for Eagle Air Services (D). He was killed when one of Ds aircraft crashed. The Claimant (C), the deceased’s wife, claimed he was travelling on the aircraft in the course of his employment and that his death was caused by pilot negligence. D alleged that the aircraft had been serviced by X and was airworthy for the flight, that X had been on the aircraft outside the scope of his employment, and that it had never authorised the pilot to mishandle the aircraft. At trial, C gave evidence alleging that the pilot had been negligent "because I had a dead body back". D's manager gave evidence that the aircraft was airworthy, denying that he had authorised X to fly, but admitting that X did not like flying. Following the evidence, D submitted that there was no evidence of negligence. C submitted that since the aircraft was airworthy when it took off, the doctrine of res ipsa loquitur applied to the claim.

Held: The maxim of res ipsa loquitur was potentially of great importance owing to the difficulty of discharging proof in aviation cases. Although the perils of air flight had in the past led to reluctance to apply the maxim to air crashes, in more recent cases it had been held applicable, considering the improvements in design and technology: the argument that crashes ordinarily occurred in the absence of default by someone connected to the design, manufacture or operation of the aircraft had to be rejected. Aircraft did not usually crash, and certainly should not do so. If they did, it was not unreasonable to suppose that their owners would inform themselves of any unusual causes and not unreasonable to place on them the burden of producing an explanation. D had never suggested any explanation of the accident or any reason preventing it giving an explanation. It had as a result failed to displace the inference of negligence which in the circumstances resulted from the crash itself. On that basis C's claim should have succeeded. D’s contention that W was a joyrider was misconceived. He must have been on the aircraft with the pilot's consent; he did not like flying, so it was unlikely that he asked to fly - just as it was unlikely that the pilot asked him to fly - without some cause, probably related to the machine's operation. Even supposing he was a joyrider, D still owed him a duty of care, in the same way as to anyone else on board.
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LexisNexis Travel and Tourism Law Conference – 22nd October 2009 - London





Chaired by Matthew Chapman of 1 Chancery Lane, this highly topical event will look at all the latest decisions and developments in this sector and provide practical guidance on risk and liability. 





How should I bring and defend cross border claims post FBTO v Odenbreit? 


Is compliance with local standards a defence to a claim? 


What are the main issues to consider when dealing with crisis management and collective redress? 





TATLA members are entitled to an exclusive 10% discount! 





To register your place at this must-attend event please email � HYPERLINK "mailto:registrations@lexisnexis.co.uk" \o "blocked::mailto:registrations@lexisnexis.co.uk" �registrations@lexisnexis.co.uk� or call +44 (0)20 7347 3573 quoting TATLA to receive your 10% discount.
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