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Local Safety Standards – yet again ...

Things have been quiet on the local safety standards front in the last couple of years. Evans v Kosmar [2007] EWCA Civ 1003 shook things up a little, but Richards LJ’s observations, suggesting a route to liability which did not depend on the Claimant proving breach of some local safety standard or other, can probably be regarded as obiter. Accordingly, the orthodoxy expressed in Wilson v Best Travel Limited [1993] 1 All ER 353 (QBD), Codd v Thomson Holidays Limited [2000] (CA) and Holden v First Choice Holidays & Flights Limited [2006] (QBD) has continued to prevail and, in the period since 2007 (when Evans was decided), Claimant lawyers have continued to advise their clients that they need a report from an expert versed in the local safety regime relevant to the dispute. Equally, Defendant lawyers have continued to achieve results for their clients in cases where local safety standards evidence is missing or where such expert evidence does not quite come up to scratch. However, complacent assumptions about the current state of the law have been challenged by two very recent cases: a decision by the High Court of Justice in Northern Ireland (delivered on 16 December 2009), closely followed by an English Court of Appeal judgment (in March 2010). The cases are, to a considerable extent, hard to reconcile; both with each other and with the case law on which they build. They prove – if proof were needed – the difficulty that lies in advising clients (whether Claimants or Defendants) about what a Court will expect and what a Court is likely to decide when it comes to issues surrounding the local standard of care. 

The Northern Ireland decision is Griffin v My Travel UK Limited [2009] NIQB 98: an appeal by the Claimant (with apologies to any readers in Northern Ireland where Claimants are still Plaintiffs) against a County Court Judge’s dismissal of his personal injury action against the Defendant tour operator. Mr Griffin contracted a package holiday to Rhodes. He stayed in an Apartment block. On the third day of his holiday he pulled back the top sheet of his bed and, as he did so, the side of the bed collapsed onto his right foot. The Claimant sued the Defendant tour operator and relied, conventionally enough, on regulation 15 of the Package Travel etc. Regulations 1992 and, in the alternative, on the Defendant’s own booking conditions. It was the Claimant’s case that there was an inherent flaw in the design of the bed and, additionally, that the negligent actions of the chambermaid who serviced his room had contributed to the instability of the bed with the result that it eventually collapsed. The Claimant relied, in prosecuting his claim, on expert evidence from a Greek lawyer. The content of this evidence, at least as it is rehearsed in the appellate judgment, appears to have focused on the provisions of Greek law that might have applied if the action had found its way into the Greek Courts. 
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McCloskey J, the Judge hearing the appeal, clearly regarded the introduction of expert evidence of this kind in a case to be determined by Northern Irish law as odd: “rather singular”, as he described it. He went on to observe that, “there is no true conflict of laws issue, with the result that the provisions of Greek law will not determine the fundamental question of whether the Defendant is legally liable to compensate the Plaintiff.” Problems surrounding the appropriateness of expert evidence in the field of local standards are, of course, very familiar to lawyers on this side of the Irish sea where it is common to fall back on the use of a locally qualified lawyer (or a UK qualified engineer) as an alternative to locating a health and safety consultant with experience of the relevant jurisdiction (the problem with using locally qualified lawyers is that they often find it very hard to restrain themselves from opining on the decision that might be reached by a local Court. English Judges do not like this kind of thing). 
McCloskey J’s judgment contains an impressively thorough review of all of the English decisions referred to above. He was unpersuaded that he should treat the observations of Richards LJ in Evans with caution because there is no reference in the judgment to Goldring J’s judgment in Holden. McCloskey J went further, “I do not treat the formulation of the tour operator’s duty by Goldring J [in Holden] as either a purported comprehensive statement of the law in this sphere or as necessarily excluding liability in the fact sensitive context under consideration.” McCloskey J effectively held that a combination of the Evans judgment and the proper construction of the Defendant’s booking conditions justified confining the local safety framework to a peripheral role. His judgment in this context might properly regarded as completing the work commenced by Richards LJ in Evans (if McCloskey J’s approach were taken by the Court of Appeal then it would significantly alter the orthodox approach to these cases in this jurisdiction): “I accept that the question of compliance with local safety standards and regulations may be a factor to be weighed in considering (a) the content and reach of the Defendant’s duty of reasonable care and (b) whether there has been a breach thereof, in the particular circumstances. However, bearing in mind that cases of this kind invariably concern claims brought by United Kingdom nationals against United Kingdom firms against a background of harmonious EU standards, I consider that proof of compliance with local safety standards and regulations should not, ipso facto, be treated as determinative of either the ambit of the legal duty owed or the question of whether there has been any breach thereof.” Local safety standards did not stand in the way of success for Mr Griffin. He won his case on appeal.
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The English decision (by the Court of Appeal) is Gouldbourn v Balkan Holidays Limited & Another [2010] EWCA Civ 372: an appeal from a decision at first instance in the Birmingham County Court. There is only one substantive judgment: by Leveson LJ. The judgment is short on detailed analysis and the contextual discussion found in the Griffin case is missing. Mrs Gouldbourn’s case against the Defendant tour operator concerned the quality and nature of instruction provided to her during a skiing holiday to Bulgaria. She alleged that the ski instructor – whose services formed part of the regulated package – had failed to assess her ability and had taken her to a slope that was beyond her competence before effectively abandoning her to ski down it (with, so she argued, resultant injury). Her case was dismissed at first instance. This was, it seems, largely on the factual finding that the index slope was not too steep for beginners like Mrs Gouldbourn, but was, instead, “a regular next step for beginners progressing from the nursery slope.” In the light of this finding of fact one might ordinarily have regarded an appeal as unlikely to succeed. Undaunted, Mrs Gouldbourn appealed.
The principal basis for this was a secondary finding of fact by the trial Judge; namely, that there was evidence that the ski instructor had – on application of “western European standards” – probably failed to assess correctly the ability of the Claimant. However, so the Judge held at first instance, the ski instructor’s conduct had to be assessed by reference to local standards and there was no evidence on which it could be concluded that he had failed to comply with this (Bulgarian) standard. It is a little surprising that there is or, at least, might be such a variance between the standard that should be expected of a ski instructor in, say, Austria and the standard expected in another EU State like Bulgaria, but this was the trial Judge’s conclusion. On appeal, the Court of Appeal held: (i) the rules of general conduct promulgated by the Federation Internationale du Ski do not constitute international regulations of the kind referred to by Phillips J in Wilson v Best which might, therefore, override the application of the local safety standard (cf. the approach of the Court of Appeal to the Federation of Tour Operators’ guidelines in Evans); and, (ii) the Court was properly entitled to evidence as to the safety practices and procedures in Bulgaria (where the accident happened) before it could safely conclude that reasonable care and skill had not been exercised by the ski instructor.

Leveson LJ directed himself – surely correctly – that the judgment of Phillips J in Wilson v Best should not be construed as if it was a statute. However, in marked contrast to the decision of McCloskey J in the Northern Ireland decision above (which was not apparently cited in Gouldbourn): “[Wilson v Best] does identify a very important signpost to the correct approach to cases of this nature, which will inevitably impact on the way in which organisations from different countries provide services to UK tourists. To require such organisations to adopt a different standard of care for different tourists is quite impracticable. What might be required for American tourists may well be different to that required by a French or Western European tourist, itself different to that required by a Japanese tourist. Neither do I consider that the Regulations impose a duty on English tour operators to require a standard of care to be judged by UK criteria or necessarily western European criteria.” This statement and the decision of the Court of Appeal dismissing Mrs Gouldbourn’s appeal is a clear restatement of the Wilson v Best/Codd/Holden line. However, Leveson LJ concludes his judgment by slightly undercutting the significance of the decision as to law: “The crucial finding of the judge was that the slope to which the novice group was taken was  not an inappropriate choice of terrain.” It is tempting to regard this – a determinative finding of fact – as the real reason why Mrs Gouldbourn lost her case both at first instance and on appeal.

As McCloskey J observed in Griffin, the result of each of these recent appeals is, to a considerable extent, fact-sensitive and yet Griffin and Gouldbourn disclose fundamentally different approaches to the legal issue of local safety standards and their application to an assessment of the appropriate standard of care. Griffin sits comfortably alongside the obiter observations of Richards LJ in Evans (indeed, it helps to explain what Richards LJ might have meant when he said what he did in Evans). Gouldbourn – in which there is only passing reference to Evans and, it appears, no citation of Griffin – sits comfortably in the line of descent that stretches back to Wilson v Best. It seems likely that the ultimate result of this will be more argument and inconsistent decision-making in the County Court. It seems remarkable that, 17 years after Wilson v Best, we are still waiting for the Court of Appeal – provided with all of the relevant authorities – to tell us how the issue of local safety standards should properly be approached. In the meantime there is still much for us to argue about.

NEWS AND EVENTS





Local standards debate / AGM – A date for your diaries





It’s the hot topic of the moment, and on 1st July 2010 TATLA and 1 Chancery Lane will be holding a legal debate on the vices and virtues of the ‘local standards' argument, followed by a drinks reception. The occasion will also double as TATLA’s Annual General Meeting.





Date: 1st July 2010


Time: 6:30pm


Venue: TBA 


Open entry to members. All enquiries to Jenny Fensham on 0845 634 6666.





Travel team – new member





1 Chancery Lane is very pleased to welcome Rebecca Grant as the newest member of its dedicated Travel Law team. Rebecca joined Chambers on successful completion of her pupillage. She acts on behalf of Claimants and Defendants in all aspects of travel litigation.
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