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NEWSLETTER – November 2008     
A DATE FOR YOUR NEW YEAR DIARIES:

CASE REVIEW 2008 & ANNUAL DRINKS RECEPTION

It’s that time again. Alan Saggerson will be providing his (now traditional) review of the year’s most important cases. 1 Hour of CPD will be available for those who need it.

Drinks and canapés at our (equally traditional) Annual Reception will follow.

Venue: Barnard’s Inn Hall, Holborn.

Date: Tuesday 20 January 2009.
Time: 6.30 pm

(Booking unnecessary, but an indication of intention to attend - to 0845 634 6666 - would assist).

SEASONS GREETINGS FOR A HAPPY AND PROSPEROUS 2009!

Johnstone v Travelworld Vacations Limited

2nd June 2008.

Deputy District Judge Silver (Newcastle County Court).

Facts

On 14th May 2004 Mrs Johnstone’s friend Mr Chivers booked a holiday with the Defendant for the fortnight between 19th May and 2nd June 2004. He and Mrs Johnstone were to stay for 14 nights in self-catering studios in Paphos. At 4.30am on 1st June Mrs Johnstone got out of bed to get a drink of water. She says that she went into the kitchen, but as she shut the fridge door and turned to return to bed, she slipped, and fell. According to Mrs Johnstone, she slipped because of the presence on the floor of a dirty, greasy substance. 

The Defendant’s rep said that he went to the Claimant’s apartment on the day of the accident, and that the kitchen floor was not dirty or slippery at that time. He took a photo of the kitchen, which showed that the floor was not dirty. 

Claim

Mrs Johnstone claimed for breach of the holiday contract under Regulation 15 of the Package Travel Regulations. She said that the hotel ought to have cleaned the floor of the kitchen before allocating the apartment, and that it ought to have been cleaned regularly during her stay. 

The Defendant defended the claim on the basis that since Mrs Johnstone had not contracted for cleaning services, it could not be liable for any failure to clean the apartment during her stay. However, it was accepted that the hotel ought to have cleaned the apartment prior to allocation to her. The only issue at trial, therefore, was whether or not the kitchen floor was greasy at the time of the accident (by reference to local standards of cleanliness). 

Trial

As is so often the way, the evidence at trial took an unexpected turn. When Counsel for the Defendant brandished the photo of the kitchen taken by the Defendant’s rep, and asked Mrs Johnstone whether it showed a clean kitchen, she accepted that it did. She then went on to say that although the 
kitchen was clean, it was not the kitchen of her apartment. At this stage the Defendant’s case appeared to have sunk without trace. Further cross-examination merely served to harden her view that the photo was of an entirely different kitchen; the door and shelves shown in it were different to those in the kitchen in which the Claimant said she had fallen. 

But all was not lost for the Defendant. When its rep came to give evidence, he said that he was sure that the photo was of the Claimant’s apartment. He was adamant that it was. When asked how he could be so sure, he said that he knew that that was the right apartment because Mr Chivers had let him in to it and was standing next to him when he took the photo. 

Mr Chivers was in no position to assist on this or any other point, having died between the date of accident and trial. 

The Defendant submitted that in the absence of any suggestion that the rep was falsifying his evidence, it had to be accepted that the photo portrayed the kitchen in question. If this was so, the Claimant’s recollection of where she fell was so poor that her evidence should be discarded in its entirety as being unreliable – and she could not establish liability as against the Defendant. 

The judge accepted this submission and dismissed the claim.

This case is yet another demonstration of the golden rule that the simpler a case appears at first sight, the more likely it is that something unexpected will happen. Certainly the Claimant’s legal representatives, who were on conditional fee agreements, had not anticipated this turn of events…

Robson v Newmarket Promotions Limited

23rd May 2008.

HHJ Leeming QC (Exeter County Court).

Facts

On 17th September 2003 Mrs Robson booked a package holiday with the Defendant for the period 12th to 19th October 2003. She was to join a coach party trip from Plymouth to Lake Garda via Nancy, with hotel accommodation provided throughout. 

There was no complaint regarding the holiday until the morning of 19th October 2003. The party had stayed overnight at hotel Campanile, Nancy, Vandoeuvre, France, and they were getting ready to return to the coach and resume their return journey to England. Mrs Robson returned her key to the hotel reception, by walking from her room across a courtyard and into the reception area. She then returned to her room. At this time it was about 7.15am. Mrs Robson gave evidence to the effect that as she walked back to her room, the lights in the courtyard were switched off, and the courtyard was plunged into darkness. She walked along an area of hard standing, but it gave way to soft ground, which she assumed was part of the garden area. She felt for the kerb of the footpath with her foot, but as she did so she missed her footing, and slipped. 

There were no witnesses to the accident, but a fellow guest came to her aid. She gave evidence that the coach driver called out for some-one to switch the lights on, and put the lights on in his room, so that Mrs Robson could be seen by her rescuers. 

Claim

Mrs Robson claimed for breach of express and implied terms of the holiday contract under Regulation 15 of the Package Travel Regulations. Essentially, she contended that the hotel was at fault in that it failed to ensure that the courtyard was properly lit. The Defendant defended the claim on the basis that if it had been dark, the lights would have been on; if the lights had been switched off, it must have been light. 

Trial

It was agreed at trial that local standards obliged the hotel to ensure that the courtyard was lit to a standard of 5 lux at all times. The parties both adduced expert evidence that the effect of this was that if the accident had occurred prior to about 7.40am, the lights in the courtyard ought to have been illuminated; if, however, it had taken place thereafter, the lights need not have been switched on. The Claimant’s evidence was that the accident must have occurred before 7.30am, since she was aware that the coach was due to depart at that time and would not have been walking back to her room any later. 

The Defendant relied on the evidence of the operations director of the group of hotels to which the hotel in question belonged. He said that the lights at the hotel operated on a timer basis; they were automatically switched off at 7.30am on the day of the accident. If, therefore, the accident occurred before 7.30am, he said, the lights would have been on.

Judgment

The trial judge was unimpressed by the Defendant’s circular argument that because the lights ought to have been on at 7.30am, the accident must have taken place after that time. He found that since the Claimant was a truthful witness, the accident must have taken place prior to 7.30am, and the lights must have been off. The Defendant’s own expert had conceded that if the lights had switched off prior to 7.30am it was more likely than not that either the clock or the timer had been wrongly set, both indicative of fault on the part of the hotel. In the absence of any other theory as to why the system had not worked, the Claimant succeeded in her claim. 

The judge declined to make a finding on whether the burden of proof rested on the Claimant or on the Defendant in respect of the adequacy of the lighting system; he found that in any event the Claimant had proven on the balance of probabilities that the hotel had been at fault, and since there was no evidence to the contrary, he need not go on to consider whether the Defendant bore any burden in respect of the system. 

Thompson v First Choice Holidays & Flights Limited

17th June 2008.

District Judge Rowe (Bristol County Court).

Facts

In March 2005 Mrs Thompson and a number of her friends took a package holiday with the Defendant. Throughout the holiday they stayed at the Paphian Bay hotel in Paphos. On 1st April the weather was appalling; it rained all day, only stopping in the evening. It was then that Mrs Thompson decided to go out of the reception area and onto a large tiled balcony, from which the hotel swimming pool could be seen. It remains a mystery why she wanted to view the pool, but in any event, she never got that far. She slipped on a pool of rainwater, and fell, sustaining a nasty injury to her left wrist. 

Claim

Mrs Thompson claimed for breach of the holiday contract under Regulation 15 of the Package Travel Regulations. She said that the hotel ought to have mopped up the rainwater, or at least have positioned signs around the balcony warning guests of the danger of slipping. 

Trial

At trial the Claimant adduced evidence from a Cypriot lawyer to the effect that the law in Cyprus is very similar to that of England and Wales, at least in this context. There were no regulatory standards governing the use of warning signs or the cleaning systems required under local law, although the equivalent of the Occupiers’ Liability Act 1957 did require hotels to take reasonable care of their guests. The expert did not comment on the extent of that duty as applied to this factual matrix. 

The District Judge found against the Claimant on the basis that, after Holden v First Choice Holidays & Flights Limited, in order to succeed in establishing liability as against the Defendant she had to adduce evidence of the local standard, be it regulatory or customary. She had not done so, and the evidence of the hotel as to its cleaning systems could not amount to evidence of the obligatory standard. In the circumstances, the claim had to fail. 

It is suggested that this case was rightly decided on the facts and the law as it now stands. Furthermore, even on a ‘common sense’ approach the claim was doomed to failure. How, it is asked rhetorically, can a hotel be found liable for an entirely natural phenomenon such as rainfall? Does an occupier owe a duty to mop up every puddle as soon as the rain stops? Is it really necessary to warn guests that there may be puddles when it has been raining all day? It is tentatively suggested that even the most Claimant-friendly court would have difficulty in finding that a hotel owed such a duty, whatever the evidence of local standards. 

Wilkinson & 4 others v First Choice Flights & Holidays Limited
16th September 2008 
District Judge Knifton (Liverpool CC)
Following the announcement of the disputed presidential elections, widespread civil unrest broke out in Kenya (armed gangs went on the rampage in Nairobi and other major towns and cities). This case involved four consolidated claims arising out of a package holiday to the Plaza Hotel in Bamburi. The Claimants were flown out on 30 December 2007, just as the first results of the election were announced, and the violence erupted. They alleged that the Defendant, in breach of Regulations 12, 13 and 15 of the Package Travel Regulations 1992, had flown them into a ‘war-zone’. They were escorted by coach, flanked by armed guards, to their hotel, where they spent the first week as ‘prisoners’, too scared to venture out of grounds of the complex and confined to following the progress of the situation on television. By the second week events had calmed down sufficiently to allow them to go on a limited number of excursions, although they complained that some of the major ones, for example overnight safaris, had been cancelled.

The Defendant denied any liability to the Claimants and alleged that it had followed Foreign and Commonwealth Office (FCO) travel advice which, on the date of departure, did not advise against travel to Kenya. The Court found for the Defendant and dismissed the claims. First of all, it concluded, following earlier County Court decisions in Lambert v Travel Sphere (2004) and Clark v Travel Sphere (2004) that the Defendant had not been ‘constrained’ (within the meaning of Regulations 12 and 13) on 30 December 2007 to cancel the holiday. There was still a ‘flicker’ of hope and it was not ‘absolutely inevitable and unavoidable’ that the holiday could not be provided. With regard to Regulation 15, the Court found that the political upheaval and violence was outside the Defendant’s control and therefore the statutory defences under 15(2)(c) were engaged. 
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