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NEWSLETTER – Christmas 2009 

Adams v Thomson Holidays Limited

31st July 2009 (HHJ Waksman QC, Admiralty Division)

The claim arose out of an accident which occurred on 21st September 2006, during the course of a cruise. On 2nd September 2009 the Claimant’s solicitors issued proceedings out of Swansea County Court seeking damages of between £1,000 and £15,000. These proceedings were defective in that:

· Pursuant to the provisions of The Civil Courts (Amendment) (No 2) Order (SI 1999/1011), CPR Part 61.1(2)(a) and ss.20(1)(a) and (2)(f) of the Supreme Court Act 1981, Swansea County Court did not have jurisdiction to hear the claim;

· Proceedings were brought against Thomson Holidays Limited, an entirely separate legal entity to TUI (UK) Limited, the identity of what the Claimant subsequently accepted was the appropriate Defendant;

· Proceedings were pleaded in negligence, breach of contract and breach of the Occupiers’ Liability Act 1957. The Claimant subsequently accepted that the Athens Convention had exclusive application in this case and there was no cause of action in negligence, breach of contract or breach of the Act (although this position altered during the course of the hearing on 30th July 2009). 

The first of these defects was remedied with the transfer of the proceedings to the Admiralty Division of the High Court by order dated 23rd March 2009. The second and third were considered by the High Court on 30th and 31st July 2009. 

The argument

The Defendant contended that the claim should be struck out because the Claimant had sued the wrong party in the wrong cause of action. The Claimant sought permission to amend the claim form and Particulars of Claim to substitute the correct Defendant; and, if it was necessary to do so, to plead the applicability of the Convention. It was argued on behalf of the Defendant that the court did not have discretion to allow any amendment to the claim form and/or Particulars of Claim pursuant to CPR Parts 17.4 or 19.5, because Article 16(1) of the Athens Convention provided for an absolute, non-extendable limitation period and therefore it could not be said that the Convention allowed for such amendment after the expiry of the limitation period. Furthermore, it was necessary to plead the applicability of the Athens Convention, and failure to do so led to the inescapable conclusion that the claim must fail as having no real prospect of success. 

The Claimant submitted that although the Convention did not expressly allow such amendments to be made after the expiry of the limitation period, it did not prohibit them either, and therefore the court had a discretion under Parts 17.4 and 19.5 to allow the amendments proposed. Both parties had always been aware that the Claimant had intended to sue the contracting carrier, and the Claimant had in fact sued a related company. There was no prejudice to the Defendant, therefore, in allowing the substitution. Furthermore, both parties had been aware that the Athens Convention applied to the claim, as evidenced by the fact that the Defendant pleaded in the Defence that the Convention was of exclusive application. It was not necessary, therefore, to amend the Particulars of Claim to plead the application of the Convention. 

The judgment 

The judge accepted the Claimant’s submissions and allowed the substitution of the correct Defendant for the dormant company the Claimant had initially sued. He held that it was not necessary for the Claimant to state in terms that the Convention applied; both parties were aware of its application, and to do so would be otiose. However, for the sake of clarity he permitted an amendment to the Particulars of Claim allowing the Claimant to plead the application of the Convention. The Defendant was ordered to pay the Claimant’s costs of the applications. 

Comment 

This is thought to be the first occasion on which a High Court judge has considered these issues. The judge gave the Defendant’s technical arguments short shrift; another example of the post-Woolfian concentration on the overriding objective and on doing justice between the parties. It may be thought that his decision to award the Claimant her costs, in circumstances in which she had brought proceedings against the wrong Defendant, without clearly pleading her cause of action, was rather severe; but he took the view that costs should follow the event in the usual way. 
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Kenneth Favell v Planet Holidays Ltd [2009] 8 – 9 June, Reading CC, HHJ McIntyre)
This case concerned a slipping accident during the course of a holiday to Cyprus. The Claimant and his son were on their way to play table tennis. The Claimant was wearing rubber soled flip flops. The Claimant asked his son to fetch some table tennis bats from reception while he walked towards the toilet area at the end of the reception area. In the middle of the reception area to the side of some stairs there was an ornamental pond with a fountain in the centre surrounded by a low wall. The lighting in this area of the Hotel was dim. The floor surface around the reception area (and around the pond’s low wall) was smooth, marble-finished regular tiling. The Claimant’s case was that he slipped on standing water as he neared the ornamental fountain on his way to the toilets. The Claimant struck the wall and toppled over into the pond. He struggled to get out and slipped over again. The Claimant sustained injury as a result. 

This case turned largely on its own facts. It was (effectively) common ground that, if there had been water on the floor when the Claimant made his way across the same, then it should not have been there. The Defendant’s evidence was that warning signage in place in the approximate area of the accident would have mitigated the risk of slipping. However, the Defendant’s primary submission was that there was no water on the floor before the Claimant had fallen into the ornamental pond. Instead, the puddle on the floor after the accident had been caused by the Claimant dripping over the tiled floor after he climbed out of the pond. The Claimant’s evidence in the witness box (in this regard) was, perhaps, less emphatic than the written account of events in his witness statement. He was, perhaps, fortunate that the trial judge, relying on the near-contemporaneous Incident Report Form, was prepared to adopt a generous approach to his evidence and so to find that there was water on the floor which was the cause of the Claimant’s slip. Judgment for the Claimant.
Stop Press - Maher v Groupama

On 12th November 2009 the Court of Appeal gave judgment in Maher v Groupama (2009) EWCA Civ 1191.  The Defendant’s appeal was unsuccessful and the Court agreed with the reasoning of Blair J at first instance and Sharp J in Knights v AXA. The judgment will be considered in detail in the next edition of the newsletter.
Annual Case Review 2010





We hope that as many of you as possible will be able to join us for our (now traditional) review of the year’s developments: the highlights and lowlights of travel litigation through the decisions of the Courts in the last 12 months. Please note that, while this event is (as usual) free to members and their guests, there is a limit on the number of those who can attend and so we would ask you please to book your places in advance by providing the names of those intending to attend to Jenny Fensham (1 Chancery Lane) on 0845 634 6666. The Committee are grateful to Demetrius Danas and to Irwin Mitchell, London for their generous assistance with this event.





Date and time: Thursday 28 January 2010, 6.30 pm (as indicated, please book in advance via Jenny Fensham on 0845 634 6666 – we regret that it will not be possible to attend on the evening without a reserved place).


Location: Irwin Mitchell, London (40 Holborn Viaduct, London EC1N 2PZ).
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