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NEWSLETTER – Summer 2010
Pack it in…
CAA v Travel Republic

(2010) EWHC 1151

Divisional Court

Travel Republic (T) marketed and sold all the components of a holiday, such as flights and hotels, to consumers. The various components were ostensibly sold separately but they could be linked together by a customer to provide all the necessary elements of a holiday, and the website consciously facilitated the ability to do that. The total cost of the combined services would be the same as the aggregate cost of each component priced separately, meaning that there was no overall price discount for booking more than one element of the holiday. T was prosecuted by the CAA pursuant the Civil Aviation (ATOL) Regulations 1995 on the grounds that it had provided package holidays where all the elements of the holiday did not come from someone with an ATOL. At first instance, the district judge acquitted T and held that it was not offering for sale package holidays within the meaning of the Regulations, as defined in reg.1(2) of the Package Travel Regulations 1992. He stated that the prosecution had failed to discharge the burden of proving that T did anything other than sell, or offer to sell, components of holidays separately, and that it had not been proved beyond reasonable doubt that T had made available flight accommodation that constituted a component of a package holiday. 


HELD: T was not offering package holidays within the meaning of reg.1(2) (CAA v ABTA followed). The distinction between cases caught by the Regulations and those falling outside it could on the particular facts be a fine one, and to that extent each transaction was fact sensitive. The Regulations would almost certainly bite where the component services were either offered or suggested to a customer as part of a proposed single holiday package, but T was essentially concerned with a situation where the customer chose their own combination of services from a wide range of options in circumstances where T did not know whether a customer would select only a single service or a combination. The customer was therefore putting together their own combination for themselves. Of course, T would know that the majority of its customers would be seeking to combine the services to make a holiday, but that did not necessarily mean that T was selling the services or otherwise making them available at the point of sale as component elements of a pre-arranged combination. In addition, the subjective perception of the customer was not conclusive as to the nature of the transaction, and the fact that someone wanted to buy a holiday did not of itself mean that, when making available the components necessary to enable them to achieve that wish, T was selling a pre-arranged combination for an inclusive price. It followed that the district judge had been entitled to reach the decision that he did. 
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Commentary
Just when you thought it was safe to go back in the water, along comes another case which re-opens the age old question: What is a package? The Divisional Court’s decision is heavily grounded in common sense: whether or not something is a package will depend upon the facts of each case, and in an area when consumers have an unprecedented degree of choice in, and involvement with, the composition of their holidays, it is not surprising that the services provided on Travel Republic’s website (along with many others) do not automatically fall within the traditional concept of a ‘package holiday’. Before Defendants leap for joy, however, a word of warning: whilst the decision marks a move away from some of the more sweeping comments made by Chadwick LJ in the CAA v ABTA case, the Divisional Court did make it clear that “the regulation will almost certainly bite in a case where the customer specifically tells the agent that he wishes to buy a holiday and the component services are either offered or suggested to him as part of a proposed single holiday package. The combination is then put together by the agent for the customer. Whilst that may well have happened on occasions with this agent, particularly where holidays were booked by telephone, that is not the typical situation which we are required to address in this test case”. Accordingly, the situation which occurs all too frequently in practice – a consumer picking up the phone in response to an advert on teletext, asking for a holiday and paying a single price – will still fall squarely within the Regulations, irrespective of the sophisticated methods for split-packaging which may appear on the same Defendant’s website or elsewhere.
A flight of fancy…
Hall v Heart of England Balloons

(2010) 1 Lloyd's Rep 373 (CC)

The Claimant (H) applied for permission to amend particulars of claim in order to correct the name of the defendant company so that the respondent (G) who had traded as “Heart of England Balloons" at the relevant time would be named as the defendant. H had been injured on a balloon trip when the pilot landed the balloon. The balloon had been operated by G trading as Heart of England Balloons After the accident, the defendant company “Heart of England Balloons Limited" (D) was incorporated with G being a shareholder and director. H's solicitor had issued proceedings against D before the expiry of the substantive two-year limitation period provided by the Montreal Convention. D's case was that the wrong person had been sued as the company had not existed at the time of the accident and therefore could not be liable. H's application to amend the particulars of claim pursuant to CPR r.17.4 had been made after expiry of the limitation period. 


HELD: (1) Article 35.1 of the Convention provided for a substantive limitation period rather than a procedural bar so that once the two-year period had run, the cause of action was extinguished and the defendant would acquire a substantive defence. The action brought by H was not an action against the carrier but was an action against a different legal person and could only become an action against the carrier if the amendment was allowed. On a natural reading of the language of art.35, the action brought by C was not "an action" which prevented the running of time, and to allow a national court to amend the claim pursuant to CPR r.17.4 or 19.5 would be to allow resort to a local procedural rule which conflicted with an express provision of the Convention. Given that the Convention would not allow the course contemplated by the application, the requirements of CPR Pt 17.4 or CPR Pt 19.5 were not met. However, if the Civil Procedure Rules or English law principles were to be applied to a claim governed by the Limitation Act 1980, then the application would have been granted.
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Commentary
This case can usefully be contrasted with the far more lenient approach adopted by the Admiralty Court in Adams v Thomson Holidays (2009) LTL in respect of a similar application to substitute a party after the expiry of the 2 year limitation period under the Athens Convention. In Thomson, the Court’s focus was on whether the Convention fell within CPR 19.5 at all, and there was little discussion of the wider principles regarding the inconsistency between domestic procedural laws and the uniformity of international conventions.
A sign of the times…
Hobson v TUI UK


Doncaster County Court

25th June 2010

DDJ Rouine

Facts: The Claimant suffered an accident during the course of a package holiday to Menorca provided by the Defendant tour operator. She alleged that she was walking through the bar area at the hotel, on her way to the swimming pool, when she slipped on a floor which had been cleaned by the Hotel’s cleaners. Her primary allegation related to the absence of any warning signs and the fact that the area had not been cordoned off or dry-mopped before anybody was allowed to walk across it.
The Defendant called evidence from the Hotel cleaner who stated that she had placed a large yellow warning cone in the middle of the floor where the Claimant slipped, and that she had even called out to her as she began to walk across the area of wet floor. The Defendant also alleged, however, that since the Claimant had failed to obtain any evidence at all of local safety standards (there was no expert report before the Court) the claim must fail.

HELD: The judge decided that it was not necessary for him to resolve the conflict in the factual evidence because he was bound by a string of authorities to dismiss the claim in the absence of local safety standards evidence.  He relied, in particular, on Gouldbourn v Balkan Holidays (2010) as the most recent, and authoritative, statement of principle and was satisfied that it was not appropriate for him to “speculate, draw inferences or make assumptions” based upon the Hotel’s own systems or evidence. The Claim was duly dismissed.

Commentary

Although this was only the decision of a Deputy District Judge, it is an interesting example of one of the first ordinary slip and trip cases to be decided after the Court of Appeal decision in Gouldbourn. After the dicta of Richards LJ in Evans v Kosmar, the precise status and force of the ‘local standards argument’ was called into doubt, and a number of judges were persuaded that such evidence was not required when the answer to the case was an ‘obvious’ one. In this claim, however, despite the Hotel’s own evidence that it used warning signs, the judge concluded that Gouldbourn, and the cases that preceded it, provided clear authority for the proposition that local standards evidence is required, and since it was an argument raised both in pre-action correspondence, and again in the Defence, there was no proper justification for the Claimant’s failure to obtain it.
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Other cases of interest
Walz v Click Air C-63/09: 

The ECJ held that the 1,000 SDR limit on claims for lost/destroyed baggage under the Montreal Convention applied to both material and non-material damage (i.e. damages for distress/loss of enjoyment, which the prevailing view in domestic and US case law had been was not a recoverable head of loss at all).
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